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In Nuclear Decommissioning Authority v 
EnergySolutions EU LTD (now called ATK Energy EU 
Ltd) [2017] UKSC 34 the UK Supreme Court gave a 
landmark judgment deciding that for an award of 
damages in public procurement cases the breach must 
be “sufficiently serious”. The UKSC decided that the 
“Francovich Conditions”, applicable to breaches of 
EU law by a public authority, were also applicable to 
breaches of the UK procurement regulations. 

This contrasts the position in English domestic contract 
law which simply requires a causal link between the 
breach and the loss, with no requirement for culpability.

However, in Case E-16/16 Fosen-Linjen AS v AtB AS the 
EFTA Court took a different view. The case had been 
referred by the Frostating Court of Appeal (Norway) 
for an advisory opinion. The EFTA Court held that a 
simple breach may be sufficient to trigger a liability in 
damages. In interpreting the decision of the CJEU in the 
Combinatie Spijker case the court held that given the 
EU Remedies Directive addresses damages for breaches 
of public procurement law, this in effect subsumes the 
application of Francovich.

Despite this, the Frostating Court of Appeal in its 
judgment given on 2 March 2018 in Fosen-Linjen 
chose not to rely on the EFTA Court’s advisory opinion, 
instead concluding that a “material error” must have 
been committed. The court criticised the EFTA Court’s 
interpretation of Spijker, essentially forming the same 
conclusions as the UKSC.

The EFTA Court’s decision has inevitably provoked much 
debate. There has been speculation as to the extent 
to which the UK Courts will give weight to post-Brexit 
EFTA Court or CJEU decisions in interpreting legislation 
derived from EU law and whether the UKSC is likely 
to realign with the EFTA Court as to the position on 
procurement damages, particularly if the UK opts to join 
the EEA.  The possibility certainly remains open but the 
decision of the Frostating Court of Appeal casts doubt 
on the extent of the impact the EFTA Court’s decision 
will in fact have on the test for procurement damages. 
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Regulation 69 – a 
positive obligation?

Brexit – the impact of the Draft 
Agreement on  Public Procurement

Regulation 69 of the Public Contracts Regulations 
2015 states: “Contracting Authorities shall require 
tenderers to explain the price or costs proposed in 
the tender where tenders appear to be abnormally 
low in relation to the works, supplies or services.” 

The wording of this 2015 Regulation differs from its 2006 
counterpart which states: “If an offer for a public contract 
is abnormally low, the Contracting Authority may 
reject that offer, but only if it has requested in writing 
an explanation of the offer or of those parts which it 
considers to contribute to the offer being abnormally 
low.” The question thus arises; do the 2015 Regulations 
place Contracting Authorities under a much wider 
legal duty to investigate all abnormally low bids, or, as 

under the 2006 regulations, do they remain obliged to 
investigate abnormally low bids only when seeking to 
reject them? 

The recent judgement in SRCL Limited v The National 
Health Service Commissioning Board [2018] EWHC 
1985 (TCC) offers some clarification. When considering 
the intention behind Regulation 69, Mr Justice Fraser 
found that courts should be “very slow to interpret 
the Regulations…as imposing some wide-ranging 
obligation….to determine whether there is or might be an 
abnormally low tender”. He went on to state that finding 
a failure to consider abnormally low bids to be a manifest 
error would place “an impossible burden on contracting 
authorities…stifling true commercial competition.”

In addition to clarifying Regulation 69, the judgement 
serves as a warning to future Claimant’s through its 
criticism of SRCL Limited’s own bid which Mr Justice 
Fraser saw as an attempt “to engineer a situation where 
the other bids were far lower than its own” in order to 
facilitates an abnormally low tender argument.

On the evening of 14 November 2018, following 
five hours of discussions inside Downing Street, 
PM Theresa May announced that the Cabinet had 
supported a draft withdrawal agreement between the 
UK and the EU, reached after months of negotiations. 

Shortly after, the 585 page document was published 
and news reporters began to discuss its impact on major 
points of contention such as the Irish Border, citizens’ 
rights and the “single customs territory”. But what 
does the Draft Brexit Agreement mean for the public 
procurement sector?:

•  A transition period of 21 months following Brexit 
day on March 29th has been agreed. During the 
transition, the UK will continue to abide by the 
majority of EU rules until December 2020 (with the 
possibility of one extension);

•	 	Significantly,	this	means	that	the	UK	will	remain	under	
the jurisdiction of the European Court of Justice 
during the transition period;

•  Any public procurement procedures pending before 
the end of the transition period should be completed 
in accordance with EU law and therefore under the 
same procedural and substantive rules under which 
they were launched (Articles 75-77); and

•  The UK will continue to have access to e-Certis for 9 
months following the end of the transition period for 
procedures launched before the end of the transition 
period (Article 78).

The Draft Brexit Agreement certainly provides a 
level of certainty for the public procurement sector 
in establishing that the current EU procedures and 
jurisdiction of the ECJ will continue until the end of 
the transition period and allowing for those involved 
in public contracting to prepare for long term change. 
Whilst this short term legal certainty must be welcomed, 
it remains unclear as to how public procurement 
procedure will operate following the end of the transition 
period. It is possible that the Government follows its 
contingency plan outlined in its technical guidance 
note published on 13 September 2018 in replacing 
OJEU/TED with a specific UK e-notification service and 
seeking to join the WTO Agreement on Government 
Procurement individually or for some other procedure 
altogether to be negotiated during the transition period. 
However, this is simply speculation and those involved 
in public contracting should therefore remain prepared 
for significant changes to be made to procurement 
procedure following the end of the transition period in 
December 2020. 

Yet with ministerial resignations reigniting fears of a 
no deal and the need for the Draft Agreement to be 
approved both by Parliament and the other 27 EU 
Member States, it is clear that the story is far from over. 

As we publish, the future of the negotiations between 
the UK and EU27 is far from clear and the prospect of 
a no deal Brexit seems to have increased meaning the 
future application of EU procurement regulations is more 
uncertain.

HS2
HS2 is facing a legal battle over its plans to buy 
£2.8bn worth of trains. Spanish manufacturer 
Talgo, which was named by HS2 as one of the 
five shortlisted suppliers, launched its claim after 
their Madrid based rivals, CFA were allowed 
back into the competition after Bombardier and 
Hitachi announced they were joining forces to win 
the contract.Talgo claim that HS2 Ltd “failed to 
exercise rational judgment” when allowing CAF 
back into the competition, breaking procurement 
rules. They are calling for CAF’s dismissal or a 
restart of the entire procurement process.

London Underground
Following a legal battle launched by joint venture 
rivals Bombardier and Hitach, Siemens Mobility 
Ltd have won a £1.5bm contract with London 
underground to replace some of its oldest trains. On 
3rd November 2018 Mrs Justice O’Farrell lifted the 
temporary suspension on the contract which will see 
the introduction of a new fleet in 2023 and a further 
50 trains on the Bakerloo and Waterloo & City Lines.
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This is the first in a series of newsletter updates from 
the Kings Chambers procurement team, where we will 
provide you with up-to-date information and insight on 
recent cases and legal decisions, and the implications 
these are likely to have on the Procurement sector. 
 
This newsletter was edited by Sam Karim QC and 
Andrew Singer QC, with contributions from Georgia 
Purnell and Sophie Hurst. Sophie Hurst Georgia Purnell


